STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
W NONA E. COLEMAN
Petitioner,
Case No. 02-0998

VS.

DEPARTMENT OF CHI LDREN
AND FAM LY SERVI CES

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on May 14, 2002, by video tel econference in Tallahassee, and
Jacksonville, Florida, before the Division of Adm nistrative
Hearings, by its designated Adm nistrative Law Judge, Barbara J.
St ar os.

APPEARANCES

For Petitioner: Robin Whipple-Hunter, Esquire
Departnent of Children
and Fam |y Services
Post O fice Box 2417
Jacksonville, Florida 32211

For Respondent: Betsy S. Holton, Esquire
816 Broad Street
Jacksonville, Florida 32202



STATEMENT OF THE | SSUE

The issue in this proceeding is whether Petitioner's
request for an exenption fromdisqualification pursuant to
Section 435.07, Florida Statutes, should be granted.

PRELI M NARY STATEMENT

By letter dated January 11, 2002, the Departnent of
Children and Fam |y Services (the Departnent) notified
Ms. Wnona Col eman that she was disqualified from continuing
enpl oynent as "child care personnel” in a child care facility
based upon failure to neet the screening standards specified by
Section 435.04(2), Florida Statutes (1999). As grounds
therefore the Departnent alleged that Petitioner's
di squalification status is based on a m sdeneanor commtted on
Novenber 6, 2000.

Petitioner requested an exenption hearing before a district
| evel review committee which took place on or about January 30,
2002. By letter dated February 7, 2002, the Departnent again
notified Petitioner that the Departnent denied her request for
exenption based on an offense dated Novenber 6, 2000.

Petitioner disputed the facts upon which the exenption from
di squalification was based and tinely requested an
adm ni strative hearing to contest the disqualification. The

request for hearing was forwarded to the Division of



Admi ni strative Hearings on or about March 12, 2002. A fornmal
heari ng was schedul ed for May 14, 2002, by video tel econference.

At hearing, Petitioner testified on her own behalf and
presented the testinony of one wi tness, Brenda Rollins.
Petitioner's Exhibit nunbered 1 was admtted into evidence.
Respondent presented no oral testinony. Respondent's Exhibits
nunmbered 1 through 6 were admtted into evidence. Oficial
Recogniti on was taken of Sections 402.302, and 435.04, Florida
Statutes (1999).

The hearing was not transcribed. Petitioner filed a
Proposed Recommended Order on May 24, 2002, which has been
considered in the preparation of this Reconmended Order. The
Departnent did not file a post-hearing subm ssion.

FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, Petitioner
was enployed by the Cty of Jacksonville, Division of Parks and
Recreation (the City). She has been enpl oyed there for over 25
years.

2. \Wen first enployed by the City, she was a recreation
| eader. While in this position, Petitioner organized and
pl anned after-school progranms for children. Wen pronoted to
seni or recreation | eader, her contact with children was

di m ni shed sonmewhat, as her duties becanme nore supervisory. She



was a recreation | eader and senior recreation | eader for the
first 24 years of her enploynent with the Gty.

3. Petitioner currently serves in the capacity of
recreation supervisor. |In this position, Petitioner is
responsi bl e for supervising and nmanagi ng recreation | eaders and
ot her enployees. Her direct contact with children is
considerably less then in her previous positions. Her actual
appearance at recreation sites where children are present is
approxi mately eight hours per work week. Her listed duties in
her job description include, "visits assigned areas to observe
activities and nonitor safety and adequacy of facilities;
eval uate effectiveness of activities in assigned program area."
One such programis called "Cub Rec" which is an after-school
program | ocated at 13 sites around the City of Jacksonville.

4. In Novenber 2000, Petitioner occasionally spent the
ni ght at Brenda Rollins' hone but did not reside there. On
Novenber 5, 2000, Petitioner entered into an altercation with
Ms. Rollins at Ms. Rollins' hone. During the altercation,
Petitioner and Ms. Rollins were pulling and pushi ng each ot her.
Petitioner grabbed Ms. Rollins' hair and pulled sone hair from
Ms. Rollins' head.

5. On Novenber 5, 2000, Petitioner was arrested and
charged with donestic battery as defined in Section 784. 03,

Florida Statutes (1999). At the tinme of the arrest, Ms. Rollins



informed the arresting police officer that she and Petitioner
were sisters. Although they were close friends and occasionally
referred to each other as sisters, Petitioner and Ms. Rollins
are not rel ated.

6. On Novenber 6, 2000, she entered a plea of no contest
and was adjudicated guilty of donmestic battery, a m sdeneanor.
She was ordered to serve two days with two days' credit and was
pl aced on 12 nonths' probation, with the follow ng conditions:
attend a famly violence intervention program pay court costs,
and di sconti nue contact with the victim Petitioner's probation
was term nated early on May 3, 2001

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

8. Inits letter of January 11, 2002, the Depart nent
notified Petitioner that she was disqualified from continuing
enpl oynent as "child care personnel,” in a child care facility
as defined in Section 402.302(3), Florida Statutes (1999). The
Departnent stated that Petitioner's disqualification is based on
her failure to nmeet the screening standards specified in Section
435.04(2), Florida Statutes. The letter then inforned
Petitioner that her disqualifying status was based on the

Novenber 6, 2000, m sdeneanor of domestic battery.



9. Subsections 402.302(2) and (3), Florida Statutes
(1999), read in pertinent part as foll ows:

(2) "Child care facility" includes any
child care center or child care arrangenent
whi ch provides child care for nore than five
children unrelated to the operator and which
recei ves a paynent, fee, or grant for any of
the children receiving care, wherever
oper at ed, and whether or not operated for
profit. The follow ng are not included:

(a) Public schools and nonpublic schools and
their integral prograns, except as provided
ins. 402.0325;

(b) Summer canps having children in full-
ti me residence;

(c) Summer day canps;

(d) Bible schools normal |y conducted during
vacation periods; and

(e) Operators of transient establishnments,
as defined in chapter 509, which provide
child care services solely for the guests of
their establishnent or resort, provided that
all child care personnel of the establishnent
are screened according to the |evel 2
screeni ng requirenents of chapter 435.

(3) "Child care personnel” neans al

owners, operators, enployees, and vol unteers
working in a child care facility. The term
does not include persons who work in a child
care facility after hours when children are
not present or parents of children in Head
Start.

10. Petitioner argues that her position does not
constitute "child care personnel."” Although Petitioner has |ess
direct contact with the children in the City's recreation

program now that she is in a supervisory position, Petitioner



still meets the definition of "child care personnel” as set
forth in Section 402.302(3), Florida Statutes (1999).

11. Section 435.04, Florida Statutes (1999), reads in
pertinent part as follows:

(1) Al enployees in positions designated
by | aw as positions of trust or
responsibility shall be required to undergo
security background investigations as a
condi tion of enploynment and conti nued

enpl oynent .

(3) Standards nust al so ensure that the
per son:

(b) Has not conmmtted an act that
constitutes donestic violence as defined in
s. 741. 30.

12. Section 741.30, Florida Statutes (1999), does not
contain a definition of donestic violence. Rather, the statute
reads in pertinent part:

(1) There is created a cause of action for
an injunction for protection agai nst
donmesti c vi ol ence.

(a) Any person described in paragraph (e),
who is the victimof any act of donestic

vi ol ence, or has reasonabl e cause to believe
he or she is in inmnent danger of becom ng
the victimof any act of donestic violence,
has standing in the circuit court to file a
sworn petition for an injunction for
protection agai nst donestic viol ence.



(6)(a) Upon notice and hearing, the court
may grant such relief as the court deens
proper, including an injunction:

1. Restraining the respondent from
commtting any acts of donestic violence.

2. Awarding to the petitioner the exclusive
use and possession of the dwelling that the
parties share or excluding the respondent
fromthe residence of the petitioner.

3. On the sane basis as provided in chapter
61, awardi ng tenporary custody of, or
tenporary visitation rights with regard to,
a mnor child or children of the parties.

4. On the sane basis as provided in chapter
61, establishing tenporary support for a

m nor child or children or the petitioner.
5. Ordering the respondent to participate
in treatment, intervention, or counseling
services to be paid for by the

respondent .

6. Referring a petitioner to a certified
donestic violence center. .

7. Ordering such other relief as the court
deens necessary for the protection of a

vi ctimof donestic violence, including
injunctions or directives to | aw enforcenent
agencies, as provided in this section.

13. Section 435.07, Florida Statutes (1999), states in
pertinent part:

435. 07 Exenptions fromdisqualification.--
Unl ess ot herw se provided by |law, the

provi sions of this section shall apply to

t he exenptions from disqualification.

(1) The appropriate |icensing agency nmay
grant to any enpl oyee otherw se disqualified
from enpl oynent an exenption from

di squalification for:

(a) Felonies commtted nore than 3 years
prior to the date of disqualification

(b) M sdeneanors prohibited under any of
the Florida Statutes cited in this chapter



or under simlar statutes of other
jurisdictions;

(e) Conm ssions of acts of donestic
vi ol ence as defined in s. 741. 30;

* * *

(3) In order for a licensing departnent to
grant an exenption to any enpl oyee, the

enpl oyee nust denonstrate by clear and

convi nci ng evidence that the enpl oyee should
not be disqualified from enpl oynent.

Enpl oyees seeki ng an exenption have the
burden of setting forth sufficient evidence
of rehabilitation, including, but not
limted to, the circunstances surroundi ng
the crimnal incident for which an exenption
is sought, the tine period that has el apsed
since the incident, the nature of the harm
caused to the victim and the history of the
enpl oyee since the incident, or any other

evi dence or circunmstances indicating that
the enployee will not present a danger, if
continued enploynent is allowed. The

deci sion of the |icensing departnent
regardi ng an exenption may be contested

t hrough the hearing procedures set forth in
chapter 120.

14. Petitioner has not conmtted an act that constitutes
donestic violence as defined in Section 741.30, Florida Statutes
(1999). That section of the |aw does not apply here because
there is no evidence that a court ever issued an injunction for
protection agai nst donestic violence agai nst Petitioner or that
Ms. Rollins ever sought an injunction as contenpl ated by Section

741. 30, Florida Statutes (1999).



15. The Novenber 6, 2000, offense of donestic battery was
the only offense enunerated in the January 11, 2002, Notice of
Di squalification from Conti nui ng Enpl oynent as Child Care
Personnel and in the February 7, 2002, letter to Petitioner
setting forth her rights to request an adm ni strative heari ng.
Accordingly, Petitioner has net her burden of proof as set forth
in Section 435.04(3), Florida Statutes (1999).1 While that
section enunerates criteria for the Petitioner to prove to
establish rehabilitation, these criteria need not be addressed
since the disqualifying event was not one that is contenpl ated
by Section 435.07, Florida Statutes (1999).

RECOMVVENDATI ON

Based upon the findings of fact and concl usi ons of | aw,
it is

RECOMVENDED:

That the Departnent of Children and Family Services enter a
final order rescinding its Notice of Disqualification from
Conti nui ng Enpl oynent as Child Care Personnel or in the
alternative, granting Petitioner an exenption from

di squalification
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DONE AND ENTERED this 7th day of June, 2002, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th day of June, 2002.

ENDNOTE

1/ Petitioner argued that her due process rights were violated
at the district level review commttee because the commttee
consi dered offenses fromyears past which were not referenced in
the notice of disqualification received by Petitioner. However,
the commttee's actions resulted in the February 7, 2002, letter
which notified Petitioner of her rights to an adm nistrative
hearing and which also only referenced the Novenber 6, 2000,

of fense. Moreover, the instant proceeding is de novo, Section
120.57(1)(k), Florida Statutes, the paranmeters of which are
limted to those of fenses contained in the chargi ng docunent
giving Petitioner notice of the intended agency acti on.

COPI ES FURNI SHED,

Betsy S. Holton, Esquire
816 Broad Street
Jacksonville, Florida 32202

Robi n Wi ppl e-Hunter, Esquire
Departnent of Children and

Fam |y Services
Post O fice Box 2417
Jacksonville, Florida 32231-0083
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Paul Fl ounl acker, Agency C erk
Departnent of Children and
Fam |y Services
1317 W newood Boul evard
Bui |l ding 2, Room 204B
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, GCeneral Counse
Departnent of Children and
Fam |y Services
1317 W newood Boul evard
Bui | ding 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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